AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Department of Justice

§36.209 Illegal use of drugs.

(a) General. (1) Except as provided in
paragraph (b) of this section, this part
does not prohibit discrimination
against an individual based on that in-
dividual’s current illegal use of drugs.

(2) A public accommodation shall not
discriminate on the basis of illegal use
of drugs against an individual who is
not engaging in current illegal use of
drugs and who—

(i) Has successfully completed a su-
pervised drug rehabilitation program
or has otherwise been rehabilitated
successfully;

(ii) Is participating in a supervised
rehabilitation program; or

(iii) Is erroneously regarded as engag-
ing in such use.

(b) Health and drug rehabilitation serv-
ices. (1) A public accommodation shall
not deny health services, or services
provided in connection with drug reha-
bilitation, to an individual on the basis
of that individual’s current illegal use
of drugs, if the individual is otherwise
entitled to such services.

(2) A drug rehabilitation or treat-
ment program may deny participation
to individuals who engage in illegal use
of drugs while they are in the program.

(c) Drug testing. (1) This part does not
prohibit a public accommodation from
adopting or administering reasonable
policies or procedures, including but
not limited to drug testing, designed to
ensure that an individual who formerly
engaged in the illegal use of drugs is
not now engaging in current illegal use
of drugs.

(2) Nothing in this paragraph (c) shall
be construed to encourage, prohibit, re-
strict, or authorize the conducting of
testing for the illegal use of drugs.

§36.210 Smoking.

This part does not preclude the pro-
hibition of, or the imposition of re-
strictions on, smoking in places of pub-
lic accommodation.

§36.211 Maintenance of accessible fea-
tures.

(a) A public accommodation shall
maintain in operable working condi-
tion those features of facilities and
equipment that are required to be read-
ily accessible to and usable by persons

§36.213

with disabilities by the Act or this
part.

(b) This section does not prohibit iso-
lated or temporary interruptions in
service or access due to maintenance or
repairs.

§36.212 Insurance.

(a) This part shall not be construed
to prohibit or restrict—

(1) An insurer, hospital or medical
service company, health maintenance
organization, or any agent, or entity
that administers benefit plans, or simi-
lar organizations from underwriting
risks, classifying risks, or admin-
istering such risks that are based on or
not inconsistent with State law; or

(2) A person or organization covered
by this part from establishing, spon-
soring, observing or administering the
terms of a bona fide benefit plan that
are based on underwriting risks,
classifying risks, or administering such
risks that are based on or not incon-
sistent with State law; or

(3) A person or organization covered
by this part from establishing, spon-
soring, observing or administering the
terms of a bona fide benefit plan that is
not subject to State laws that regulate
insurance.

(b) Paragraphs (a) (1), (2), and (3) of
this section shall not be used as a sub-
terfuge to evade the purposes of the
Act or this part.

(c) A public accommodation shall not
refuse to serve an individual with a dis-
ability because its insurance company
conditions coverage or rates on the ab-
sence of individuals with disabilities.

§36.213 Relationship of subpart B to
subparts C and D of this part.

Subpart B of this part sets forth the
general principles of nondiscrimination
applicable to all entities subject to this
part. Subparts C and D of this part pro-
vide guidance on the application of the
statute to specific situations. The spe-
cific provisions, including the limita-
tions on those provisions, control over
the general provisions in cir-
cumstances where both specific and
general provisions apply.
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§§36.214-36.299
§§36.214-36.299 [Reserved]

Subpart C—Specific Requirements

§36.301 Eligibility criteria.

(a) General. A public accommodation
shall not impose or apply eligibility
criteria that screen out or tend to
screen out an individual with a dis-
ability or any class of individuals with
disabilities from fully and equally en-
joying any goods, services, facilities,
privileges, advantages, or accommoda-
tions, unless such criteria can be
shown to be necessary for the provision
of the goods, services, facilities, privi-
leges, advantages, or accommodations
being offered.

(b) Safety. A public accommodation
may impose legitimate safety require-
ments that are necessary for safe oper-
ation. Safety requirements must be
based on actual risks and not on mere
speculation, stereotypes, or generaliza-
tions about individuals with disabil-
ities.

(c) Charges. A public accommodation
may not impose a surcharge on a par-
ticular individual with a disability or
any group of individuals with disabil-
ities to cover the costs of measures,
such as the provision of auxiliary aids,
barrier removal, alternatives to barrier
removal, and reasonable modifications
in policies, practices, or procedures,
that are required to provide that indi-
vidual or group with the nondiscrim-
inatory treatment required by the Act
or this part.

§36.302 Modifications in policies, prac-
tices, or procedures.

(a) General. A public accommodation
shall make reasonable modifications in
policies, practices, or procedures, when
the modifications are necessary to af-
ford goods, services, facilities, privi-
leges, advantages, or accommodations
to individuals with disabilities, unless
the public accommodation can dem-
onstrate that making the modifica-
tions would fundamentally alter the
nature of the goods, services, facilities,
privileges, advantages, or accommoda-
tions.

(b) Specialties—(1) General. A public
accommodation may refer an indi-
vidual with a disability to another pub-
lic accommodation, if that individual
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is seeking, or requires, treatment or
services outside of the referring public
accommodation’s area of specializa-
tion, and if, in the normal course of its
operations, the referring public accom-
modation would make a similar refer-
ral for an individual without a dis-
ability who seeks or requires the same
treatment or services.

(2) Ilustration—medical specialties. A
health care provider may refer an indi-
vidual with a disability to another pro-
vider, if that individual is seeking, or
requires, treatment or services outside
of the referring provider’s area of spe-
cialization, and if the referring pro-
vider would make a similar referral for
an individual without a disability who
seeks or requires the same treatment
or services. A physician who specializes
in treating only a particular condition
cannot refuse to treat an individual
with a disability for that condition,
but is not required to treat the indi-
vidual for a different condition.

(c) Service animals—(1) General. Gen-
erally, a public accommodation shall
modify policies, practices, or proce-
dures to permit the use of a service
animal by an individual with a dis-
ability.

(2) Care or supervision of service ani-
mals. Nothing in this part requires a
public accommodation to supervise or
care for a service animal.

(d) Check-out aisles. A store with
check-out aisles shall ensure that an
adequate number of accessible check-
out aisles are kept open during store
hours, or shall otherwise modify its
policies and practices, in order to en-
sure that an equivalent level of conven-
ient service is provided to individuals
with disabilities as is provided to oth-
ers. If only one check-out aisle is ac-
cessible, and it is generally used for ex-
press service, one way of providing
equivalent service is to allow persons
with mobility impairments to make all
their purchases at that aisle.

§36.303 Auxiliary aids and services.

(a) General. A public accommodation
shall take those steps that may be nec-
essary to ensure that no individual
with a disability is excluded, denied
services, segregated or otherwise treat-
ed differently than other individuals
because of the absence of auxiliary aids
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